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Any picket line forces the public to choose sides in a
labor dispute. Honoring the line or crossing it, "whichever
choice they [make, gives] support to one side or the other."!
There is no neutral stance.

As a practical matter the NLRB and courts indulgently note
a certain "animal exuberance" in labor disputes? which, 11ke
intemperate acts accompanying any other protected act1v1ty, is
condoned.

For instance the NLRB returned a worker to work with pay
who lied to his employer, in the grievance procedure, and to the
NLRB under oath about the incident for which he was fired.

Everyone knew he was lying, but that wasn’t what he was fired
for.

But if individual strikers engage in conduct the NLRB
thinks is out of bounds it will deny reinstatement.

In an economic strike, a striker can be replaced but not

fired.®> If DNA honestly believes -- based on specific evidence a

specific striker committed misconduct -- it need not ever take
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him or her back, unless the striker shows affirmatively he or she
did not do it.®

NLRB standards are pretty severe. In an economic strike,
mere peaceful blocking of ingress and egress to the plant is
sufficient to deny reinstatement. 1In a 1987 case the employer
was privileged to discharge picketers who in a pattern of several
occasions delayed plant deliveries by standing in the drive
facing non-employee truck drivers until the police came.” 1In
other cases, a mere verbal threat of violence while drunk in
front in a scab’s home in front of his family was cause to bar
reinstatement,® as was a threat to cut a guard with a knife after
attempting to slash a tire.?

The NLRB will not deny reinstatement for misconduct that
the employer itself does not rely on.'?

But the newspaper strike appears to be more than an econom-
ic strike. The NLRB local office charges that DNA precipitated
it by bad-faith bargaining. DNA president Frank Vega expects the
NLRB to rule against DNA, but says he will drag out the final
decision in the courts.

If the charge is upheld it will mean that the papers will
have to fire scabs and reinstate strikers who unconditionally
offer to return.? If DNA contracted with any scab and breached
the contract by bringing strikers back, the scab could sue DNA."

For many years the NLRB treated picket line conduct differ-
ently in an unfair labor practice strike than an economic strike.
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According to the leading Thayer case, even if an employee commit-
ted misconduct the NLRB would take the employer’s misconduct into
account and "balance" it against that of the employee. Miscon-
duct could be condoned, depending on the seriousness of what the
company did and what the striker did.'

The balancing is necessarily subjective. There is no hard-
and-fast list of condonable conduct. In a 1964 case the employer
engaged in provocations including trying to destroy the union,
arming itself, bargaining in bad faith, firing workers, evicting
them from company housing, and used surveillance and espionage.
All of this caused members to engage in normally unprotected con-
duct, including mass picketing and demonstrating at scab homes.
On orders from a court of appeals, the NLRB held these acts were
attributable no less to the company than to the union which
accepted the unlawful company challenge and returned those
participants to work. Others who physically and violently
assaulted scabs or threatened their families lost.'®

As to threats unaccompanied by physical gestures, the NLRB
uses a supposedly "objective" test, whether under the circum-
stances acts may reasonably tend to coerce and intimidate people,
whether employees or supervisors. Accordingly threats may now
warrant denial of reinstatement, even if intended or reacted to
casually by the actual participants.’

The NLRB reconsidered Thayer in Clear Pine Mouldings
although no holding emerged. Two of the four members rejected
balancing, asserting that it condones employee misconduct which
should never be a proper element of labor relations. The other
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two NLRB members disagreed, and cited Thayer as good law.'” An
appeals court noting the split still seemed to endorse Thayer.'®

The NLRB later held the issue whether provocation can ever
justify misconduct so as to require reinstatement after a strike
is still open; where it sees misconduct by both the employer and
an employee it still tries to balance them.'” A 1991 case is an
example. The company illegally fired a worker for union activi-
ty. But on the way out the door, the worker told a supervisor he
would return at closing time and kill him. When he returned,
ostensibly to take his carpool riders home, he never left his
car, the police asked him to leave, and he did. The NLRB ordered
reinstatement, noting it traditionally takes into account the
emotional reactions of employees provoked by unlawful employer
conduct. But a court of appeals reversed. It agreed the company
unlawfully fired the worker and that provocation can be a de-
fense. But it said threats of physical violence are never
justlfled.

Violence toward scabs is theoretically treated more severe-
ly than violence toward the company.?' But strikers’ rlghts to
strike are just as important as scabs’ right to scab.?

If a worker is fired illegally and later commits miscon-
duct, the NLRB may order backpay from the date of the firing to
the date of the misconduct.
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Unprotected strike conduct could become protected if DNA
settled with a promise of no reprisals. Once it settles it
cannot go back on its word.?

Also, if DNA condones misconduct of nonstrikers and scabs
it may not use a double standard to refuse reinstatement to
strikers who engage in equal or lesser misconduct.?®

In this regard the orchestrated incident at Sterling
Heights Gate 3 in the early morning of September 3 may be re-
called. DNA dispatched a truck with a driver and two passengers
-- on apparent orders of DNA executives -- to crash the gates at
high speed into a crowd of peaceful picketers. Two minor inju-
ries ensued. Macomb County Prosecutor Carl Marlinga is inves-
tigating DNA for possible charges of felony assault, including
assault with intent to murder. DNA execs have not been fired or
disciplined.

To recap then, five defenses are possible to charges of
misconduct: (1) the conduct was "animal exuberance" accompanying
any strike, (2) the employer’s unfair labor practice provoked the
strike, (3) there was some sort of immediate provocation at the
time of the incident, (4) DNA’s condonation of misconduct by its
own people necessarily protects strikers who did equal or lesser
conduct, and (5) DNA may settle the strike promising no repri-
sals.

23(...continued)
1353 (1992).

24 White Oak Coal Co, 295 NLRB # 64, 131 LRRM 1802 (1985) ;
United Parcel Service, 301 NLRB # 140, 137 LRRM 1107 (19-
91):

25 Aztec Bus Lines Inc, 289 NLRB # 125, 131 LRRM 1214 (1988);
Chesapeake Plywood Inc, 294 NLRB # 5, 133 LRRM 1013 (1989).

5



